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The Petitioner, which markets chemicals manufactured by its foreign parent company, seeks to continue
the Beneficiary’s temporary employment as its business development manager under the L-1A
nonimmigrant classification for intracompany transferees. Immigration and Nationality Act (the Act)
section 101(a)(15)(L), 8 U.S.C. § 1101(a)(15)(L). The L-1A classification allows a corporation or other
legal entity (including its affiliate or subsidiary) to transfer a qualifying foreign employee to the United
States to work temporarily in a managerial or executive capacity.

The Director of the California Service Center denied the petition, concluding that the record did not
establish, as required, that the Petitioner would employ the Beneficiary in the United States in a
managerial or executive capacity.

The matter is now before us on appeal. In its appeal, the Petitioner asserts that the Director erred by
focusing on the size of the Petitioner’s staff rather than the Beneficiary’s managerial authority, and by
not taking into account support from the Petitioner’s foreign parent entity.

Upon de novo review, we will dismiss the appeal.
I. LEGAL FRAMEWORK

To establish eligibility for the L-1A nonimmigrant visa classification, a qualifying organization must
have employed the beneficiary “in a capacity that is managerial, executive, or involves specialized
knowledge,” for one continuous year within three years preceding the beneficiary’s application for
admission into the United States. Section 101(a)(15)(L) of the Act. In addition, the beneficiary must
seek to enter the United States temporarily to continue rendering his or her services to the same
employer or a subsidiary or affiliate thereof in a managerial or executive capacity. /d.

II. EMPLOYMENT IN A MANAGERIAL OR EXECUTIVE CAPACITY

The Director denied the petition based on a finding that the Petitioner did not establish that it would
employ the Beneficiary in a managerial capacity. The Director did not claim that it seeks to employ
the Beneficiary in an executive capacity.
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“Managerial capacity” means an assignment within an organization in which the employee primarily
manages the organization, or a department, subdivision, function, or component of the organization;
supervises and controls the work of other supervisory, professional, or managerial employees, or
manages an essential function within the organization, or a department or subdivision of the
organization; has authority over personnel actions or functions at a senior level within the
organizational hierarchy or with respect to the function managed; and exercises discretion over the
day-to-day operations of the activity or function for which the employee has authority. Section
101(a)(44)(A) of the Act.

Based on the statutory definition of managerial capacity, the Petitioner must first show that the
Beneficiary will perform certain high-level responsibilities. Champion World, Inc. v. INS, 940 F .2d
1533 (9th Cir. 1991) (unpublished table decision). Second, the Petitioner must prove that the
Beneficiary will be primarily engaged in managerial duties, as opposed to ordinary operational
activities alongside the Petitioner’s other employees. See Family Inc. v. USCIS, 469 F.3d 1313, 1316
(9th Cir. 2006), Champion World, 940 F.2d 1533.

When examining the managerial or executive capacity of a given beneficiary, we will look to the
petitioner’s description of the job duties. The petitioner’s description of the job duties must clearly
describe the duties to be performed by the beneficiary and indicate whether such duties are in a
managerial or executive capacity. See 8 C.F.R. § 214.2(1)(3)(i1). Beyond the required description of
the job duties, we examine the company’s organizational structure, the duties of a beneficiary’s
subordinate employees, the presence of other employees to relieve a beneficiary from performing
operational duties, the nature of the business, and any other factors that will contribute to
understanding a beneficiary’s actual duties and role in a business. Accordingly, we will discuss
evidence regarding the Beneficiary’s job duties along with evidence of the nature of the Petitioner’s
business and its staffing levels.

The statutory definition of “managerial capacity” allows for both “personnel managers” and “function
managers.” See sections 101(a)(44)(A)(1) and (i1) of the Act. Personnel managers are required to
primarily supervise and control the work of other supervisory, professional, or managerial employees.
The Petitioner has specified that it seeks to employ the Beneficiary as a function manager.

The term “function manager” applies generally when a beneficiary’s managerial capacity derives not
from supervising or controlling a subordinate staff, but instead from primarily managing an “essential
function” within the organization. See section 101(a)(44)(A)(i1) of the Act. If a petitioner claims that
a beneficiary will manage an essential function, it must clearly describe the duties to be performed in
managing the essential function. In addition, the petitioner must demonstrate that:

(1) the function is a clearly defined activity; (2) the function is “essential,” i.e., core to
the organization; (3) the beneficiary will primarily manage, as opposed to perform, the
function; (4) the beneficiary will act at a senior level within the organizational hierarchy
or with respect to the function managed; and (5) the beneficiary will exercise discretion
over the function’s day-to-day operations.
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that, according to the quarterly tax returns, the Petitioner had only one employee (presumably the
Beneficiary) at the time of filing.

On appeal, the Petitioner states the “U.S. office operates with minimum employees, ranging from 1 to
3; however . . . the Beneficiary manages all Business Development functions.” The Petitioner has not
fully explained what the other employees did when they were there, or who performs those tasks when
the Beneficiary is the only employee.

The Petitioner asserts that the Director relied too much on the small size of the Petitioner’s staff. A
company’s size alone, without taking into account the reasonable needs of the organization, may not
be the determining factor in denying a visa petition for classification as a multinational manager or
executive. See section 101(a)(44)(C) of the Act. However, it is appropriate for us to consider the size
of the petitioning company in conjunction with other relevant factors, such as the absence of
employees who would perform the non-managerial or non-executive operations of the company. See
e.g., Family Inc., 469 F 3d 1313; Systronics Corp. v. INS, 153 F. Supp. 2d 7, 15 (D.D.C. 2001).

The Petitioner also has not established that it had three employees at the time of filing, rather than the
one employee shown on contemporaneous tax records. The Petitioner’s staffing is material to the
petition, and the Petitioner’s inclusion of incorrect material information on the petition form is not a
minor technicality. By signing the petition form, the Petitioner attested to its accuracy and
truthfulness. Incorrect information on that form necessarily reflects on the Petitioner’s credibility.

2. Foreign Support

Counsel for the Petitioner asserted that the Beneficiary “relies on support from parent company
employees” in six departments:

Quality Control: Assistant Manager

Dispatch/Logistics: Executive

Commercial Paperwork/Invoicing: Senior Executive

Plant Production: Two Executives

Pricing: Executive Assistant and Pricing Analyst to the President
Technical Support: Senior Manager

In the denial notice, the Director stated that the Petitioner did not explain how the foreign entity
supports the Beneficiary on a daily basis in the areas listed above.

On appeal, the Petitioner asserts:

[T]he organization as a whole has the resources to facilitate [the Beneficiary’s] work
in the United States. The Petitioner does not argue that the Beneficiary is the superior
of the seven workers abroad that help him carry out his duties. The Petitioner does
maintain that these workers coordinate their efforts to support his work . . . . Thus,
Petitioner submits that the Director did not properly weigh the duties performed by the
seven foreign staff located abroad.






