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The Petitioner, a professional dog handling, training, and conditioning company, seeks to temporarily
employ the Beneficiary as a professional dog handler. To do so, the Petitioner seeks O-1 nonimmigrant
visa classification, available to foreign nationals who can demonstrate their extraordinary ability
through sustained national or international acclaim and whose achievements have been recognized in
the field through extensive documentation. See Immigration and Nationality Act (the Act)
section 101(a)(15)(0)(1), 8 U.S.C. § 1101(a)(15)(O)(1).

The Director of the Vermont Service Center denied Form I-129, Petition for a Nonimmigrant Worker,
concluding that the Petitioner did not submit any written contracts or a summary of the terms of an
oral agreement with the Beneficiary that existed at the time of filing. 8 C.F.R. § 214.2(0)(2)(i1)(B).
In the addition, the Director determined that the Petitioner did not satisfy, as required, the alternative
evidentiary criteria applicable to individuals of extraordinary ability in athletics, either a major,
internationally recognized award or at least three of eight possible forms of documentation. 8 C.F.R.

§ 214.2(0)(3)(iii)(A)-(B).

On appeal, the Petitioner asserts that: (1) the Director misidentified the Beneficiary in the denial
decision; (2) she previously obtained O-1 nonimmigrant status for the Beneficiary; and (3) the Beneficiary
meets the regulatory requirements for O-1 classification.

Upon de novo review, we will dismiss the appeal.
I. LAW

As relevant here, section 101(a)(15)(O)(i) of the Act establishes O-1 classification for an individual who
has extraordinary ability in the sciences, arts, education, business, or athletics that has been demonstrated
by sustained national or international acclaim, whose achievements have been recognized in the field
through extensive documentation, and who seeks to enter the United States to continue work in the area
of extraordinary ability. Department of Homeland Security (DHS) regulations include the following
definition: “Extraordinary ability in the field of science, education, business, or athletics means a level of
expertise indicating that the person is one of the small percentage who have arisen to the very top of the
field of endeavor.” 8 C.FR. §214.2(0)(3)(i1).
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Next, DHS regulations set forth the initial evidentiary criteria for establishing a beneficiary’s sustained
acclaim and the recognition of achievements. 8 CF.R. § 214.2(0)(3)(iii). First, a petitioner can
demonstrate a beneficiary’s sustained acclaim and the recognition of the individual’s achievements in the
field through evidence of a major, internationally recognized award, such as the Nobel Prize. 8 CF.R. §
214.2(0)(3)(111)(A). If the petitioner does not submit this evidence, then it must submit sufficient
qualifying evidence that meets at least three of the eight categories of evidence listed at 8 CFR. §
214.2(0)(3)(111)(B)(1)-(8). If the petitioner demonstrates that the criteria in paragraph (0)(3)(iii) of this
section do not readily apply to the beneficiary’s occupation, it may submit comparable evidence in order
to establish the individual’s eligibility. 8 C.F.R. § 214.2(0)(1ii)(C).

The submission of documents satistying the initial evidentiary criteria does not, in and of itself, establish
eligibility for O-1 classification. See 59 Fed. Reg. 41818, 41820 (Aug. 15, 1994) (“The evidence
submitted by the petitioner is not the standard for the classification, but merely the mechanism to
establish whether the standard has been met.”). Accordingly, where a petitioner provides qualifying
evidence satisfying the initial evidentiary criteria, we will determine whether the totality of the record and
the quality of the evidence shows extraordinary ability in the athletics under section 101(a)(15)(0)(i) of
the Actand 8 C.F.R. § 214.2(0)(3)(ii), (iii).'

Further, the regulation at 8 C.F R. § 214.2(0)(2)(i1)(B) provides that petitions for O foreign nationals
shall be accompanied by copies of any written contracts between the petitioner and the beneficiary,
or, if there is no written contract, a summary of the terms of the oral agreement under which the
beneficiary will be employed.

1I. ANALYSIS
A. Harmless Error

Initially, the Petitioner indicated the filing for three workers in Part 2 of Form 1-1290. Specifically,
she listed the principal Beneficiary (O-1 classification) in Part 3 and two other workers in an
attachment to the petition as essential support personnel to the Beneficiary (O-2 classification). Only
one beneficiary may be included on an O-1 petition. 8 CFR. §214.2(0)(2)(1). O-2 beneficiaries must
be filed for on a separate petition for the O-1 beneficiary. Id. As such, the Director issued a request
for evidence (RFE) and informed the Petitioner that support personnel cannot be included on the same
petition as the principal Beneficiary. Moreover, the Director requested that the Petitioner “[p]rovide
a statement which identifies the principal beneficiary and the action [she] wish[es] to take for the
support personnel.” In response, the Petitioner stated that she wished to exclude the two support
personnel from consideration and identified the Beneficiary as the principal.

1 See also Matter of Chawathe, 25 1&N Dec. 369, 376 (AAO 2010), in which we held that, “truth is to be determined not
by the quantity of evidence alone but by its quality.”















Matter of K-M-B-

Evidence that the alien has either commanded a high salary or will command a high
salary or other remuneration for services, evidenced by contracts or other reliable
evidence. 8 CF.R. § 214.2(0)(3)(111 )(B)(8).

The Director found that the Petitioner’s submission of printouts of rates of other dog handlers were
closely comparable to the rates commanded by the Beneficiary. On appeal, the Petitioner states that
“[a]s of January 2018, [the Beneficiary] has new, higher handling rates for his service.” However, the
Petitioner must demonstrate that, at the time of filing the petition, the Beneficiary either commanded
a high salary or will command a high salary or other remuneration for services. Thus, increasing the
Beneficiary’s handling rates after filing the petition does not satisfy this criterion. See 8 C.F.R.
§ 103.2(b)(1). Moreover, the Petitioner has not established that the submitted selection of dog handler
rates are representative of the field as a whole, and we note that the Beneficiary’s new rates are still
similar to several of the sample rates. Here, the Petitioner has not established that the Beneficiary
either commanded a high salary or will command a high salary or other remuneration when compared
to others in his field.

Accordingly, the Petitioner did not show that the Beneficiary fulfills this criterion.
V. CONCLUSION

The record does not reflect a contract between the parties at the time of initial filing, and the record does
not satisty at least three of the eight evidentiary criteria at 8 C.F.R. § 214.2(0)(3)(ii1)(B). The appeal will
be dismissed for the above stated reasons, with each considered as an independent and alternate basis
for the decision. In visa petition proceedings, it is the petitioner’s burden to establish eligibility for the
immigration benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Skirball Cultural Ctr.,
25 1&N Dec. 799, 806 (AAO 2012). Here, that burden has not been met.

ORDER: The appeal is dismissed.
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