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respondent’ s own pre-trial admission that he had engaged in sexual inter-
course with the victim. 2

The Board acknowledges the humanitarian concerns in this case, particu-
larly the hardship to the respondent’ s wife and children, but the Board also
has the obligation to consider the welfare and safety of the other citizens and
residents of this country in making its discretionary determination. In the
case before us, we have an individual who sexually assaulted a 13-year-old
girl. After serving a short period of imprisonment, he has not offered any sig-
nificant evidence that he is rehabilitated from his criminal behavior.

As pointed out by the respondent on appeal, a showing of rehabilitation is
not an absolute prerequisite in all cases involving an alien with a criminal
record. However, rehabilitation or the lack thereof is a factor to be considered
in the exercise of discretion, and it may be ultimately determinative in some
cases. See Matter of Edwards, supra. There will be cases where such a show-
ing is necessary before a favorable exercise of discretion is warranted in view
of the other aspects of the case. Thus, while the lack of persuasive evidence of
rehabilitation may not in itself be an adverse factor, the absence of this equity
inthe alien’ s favor may ultimately be determinative in a given case, particu-
larly where an alien has engaged in serious misconduct and there are ques-
tions whether the alien will revert to criminal behavior. Conversely, evidence
of rehabilitation in some cases may constitute the factor that raises the signif-
icance of the alien” s equities in total so as to be sufficient to counterbalance
the adverse factors in the case and warrant a favorable exercise of discretion.
However, having weighed the respondent’ s equities in this case, which do
not include persuasive evidence of rehabilitation, against the extremely seri-
ous nature of his criminal behavior involving a sexual offense against a child,
the Board agrees that the respondent has not met his burden of establishing
that a grant of section 212(h) relief is warranted in the exercise of discretion.
Accordingly, the appeal will be dismissed.

ORDER:

The appeal is dismissed.
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